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ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 


PARLIAMENT   BUILDINGS 
TORONTO    2 


Sixteenth  Floor 
18  King  Street  East 
Toronto  1,  Ontario 
To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 

THIRD  ANNUAL  REPORT 
1969 

Dear  Mr.  Attorney: 

We  have  the  honour  to  present  the  Third  Annual  Report  of  the 
Ontario  Law  Reform  Commission. 

Introduction 

1.  Section  2  (3)  of  The  Ontario  Law  Reform  Commission  Act,  1964 
requires  the  Commission  to  report  from  time  to  time  to  the  Attorney 
General.  Since  its  inception  it  has  been  the  practice  of  the  Commission 
to  report  on  individual  projects  in  its  programme  as  and  when  the 
research  work  on  these  projects  has  been  completed  and  recommenda- 
tions formulated  for  remedial  legislation.  Frequently  these  reports 
include  a  draft  bill  illustrative  of  the  form  of  the  remedial  legislation. 
A  list  of  the  project  reports  submitted  since  the  establishment  of  the 
Commission  in  1964  will  be  found  as  Appendix  A  to  this  report. 

2.  The  first  Annual  Report  1967  dealt  with  the  activities  of  the 
Commission  for  the  period  from  November,  1964  to  December  31,  1967. 
The  second  Annual  Report  covered  the  period  beginning  January  1, 
1968  and  ending  March  31,  1969.  This  third  Annual  Report  deals  with 
the  period  ending  March  31,  1970. 

The  Programme:     General  Observations 

3.  The  programme  of  the  Commission  comprises  matters  referred 
to  it  by  the  Minister  of  Justice  and  Attorney  General  and  matters 
initiated  by  the  Commission  itself.    The  programme  is  a  continuing  one 
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in  the  sense  that  projects  for  study  are  added  from  time  to  time,  carried 
through  the  stages  of  research,  consultation,  evaluation  and  report  and 
then  removed  from  the  agenda.  Major  projects  inevitably  extend  over 
considerable  periods  of  time.  During  the  past  year  work  was  completed 
on  four  projects,  or  sections  of  projects,  and  reports  thereon  were  sub- 
mitted to  the  Minister  of  Justice  and  Attorney  General  as  follows: 

i.  Report  on  the  Age  of  Majority  and  Related  Matters; 
ii.   Report  on  the  Status  of  Adopted  Children; 
iii.  Report  on  Family  Law,  Part  I:  Torts;  and 
iv.   Report  on  Section  20  of  The  Mortgages  Act. 

I  —  The  Programme:     Referred  Matters 

4.  Section  2  (1)  (d)  of  The  Ontario  Law  Reform  Commission  Act,  1964 
provides  that  it  is  the  function  of  the  Commission  to  inquire  into  and 
consider  any  matter  relating  to  any  subject  referred  to  it  by  the  Minister 
of  Justice  and  Attorney  General.  Two  such  matters  were  referred  to 
the  Commission  during  the  period  covered  by  this  report. 

(i)     The  Sunday  Observance  Legislation  Project 

5.  By  reference  dated  August  15,  1969,  the  Commission  was  asked 
to  undertake  a  study  and  review  of  the  Sunday  Observance  Legislation 
in  effect  in  Ontario.  To  this  end,  the  Commission  has  established  an 
extensive  research  programme  for  the  review  of  the  historical,  religious, 
constitutional,  legislative  and  comparative  aspects  of  the  law  relating  to 
Sunday  Observance.  Complementing  these  areas,  the  research  pro- 
gramme includes  an  economic  study,  a  sociological  opinion  survey,  and 
a  behavioural  study,  designed  to  ascertain  the  effect  of  present  Sunday 
Observance  Legislation  in  the  community,  and  to  provide  background 
data  against  which  any  suggested  changes  in  the  law  can  be  assessed. 

6.  In  order  to  allow  both  interested  individuals  and  groups  to  make 
their  views  known  to  the  Commission,  public  notices  inviting  the  presen- 
tation of  opinions  and  briefs  have  been  published  throughout  the 
province.  As  of  March  31,  1970,  the  Commission  had  received  117 
formal  briefs  and  many  more  informal  submissions  on  the  question  of 
Sunday  Observance  Legislation.  In  addition  to  the  solicitation  of  written 
views,  the  Commission  has  conducted  seven  days  of  public  hearings  in 
four  Ontario  cities.  These  hearings  have  thus  far  allowed  the  Commis- 
sion to  engage  in  a  structured  dialogue  with  over  50  persons.  Some  of 
these  persons  stated  their  personal  opinions  and  convictions,  while 
others  spoke  for  associations  and  groups  comprising  many  thousands 
of  citizens  in  this  province.  Five  more  days  of  public  hearings  are 
scheduled. 

7.  The  Commission's  schedule  calls  for  completing  the  research 
programme  by  June,  1970,  and  thereafter  undertaking  the  task  of 
synthesizing  and  analyzing  the  data  and  views  obtained.  This  work 
is  expected  to  be  finished  during  the  current  year. 

8.  Studies  on  various  topics  of  the  research  programme  are  being 
conducted  by  Professor  W.  R.  Lederman,  Q.C.,  Faculty  of  Law,  Queen's 


University  (Constitutional  and  Legislative  Study);  Professor  Kenneth 
Hardy,  School  of  Business  Administration,  University  of  Western 
Ontario  (Economic  Study) ;  Rev.  Canon  Maurice  P.  Wilkinson  of  the 
Canadian  Council  of  Churches  (Religious  Study) ;  the  Social  Survey 
Research  Centre  (Sociological  Opinion  Survey);  National  Polling 
Trends,  Ltd.  (Behavioural  Study);  and  Mr.  Anthony  Butler  of  the 
Ontario  Bar  (Comparative  Research). 

9.  The  Sunday  Observance  Legislation  Project  has  presented  the 
Commission  with  many  unique  practical  and  theoretical  problems 
involving  a  broad  variety  of  situations  and  disciplines.  It  has  been 
greatly  assisted  in  its  task  through  the  skills  and  efforts  of  Professor 
R.  G.  Atkey,  Counsel  to  the  Project,  from  the  Faculty  of  Law,  Univer- 
sity of  Western  Ontario,  and  by  Mrs.  P.  A.  Black,  Secretary  to  the 
Project. 

(ii)    Law  Relating  to  the  Sale  of  Goods 

10.  By  reference  dated  February  12,  1970,  the  Commission  was 
asked  by  the  Attorney  General  to  consider  certain  resolutions  of  the 
Council  of  the  Ontario  Branch  of  the  Canadian  Bar  Association  sug- 
gesting that  The  Sale  of  Goods  Act  is  inadequate  for  the  purpose  of  present 
day  business;  that  the  Commission  study  and  report  on  the  existing  law 
relating  to  sale  of  goods;  and  that  consideration  be  given  to  the  adoption 
of  the  principles  and  approaches  of  Article  2  of  the  Uniform  Commercial 
Code.  Since  the  Commission's  resources  are  at  present  fully  committed 
to  projects  which  have  been  given  an  established  priority,  work  on  this 
new  topic  for  study  cannot  be  undertaken  for  at  least  one  year.  Until 
such  time,  the  Commission  will  consult  with  experts  in  the  law  of  sale 
of  goods,  assess  the  nature  and  extent  of  the  research  required,  and 
formulate  the  basic  structure  and  objects  of  the  project. 

II  —  The  Programme:     Projects  Initiated  by  the  Commission 

11.  The  Commission,  by  virtue  of  the  provisions  of  section  2  of 
The  Ontario  Law  Reform  Commission  Act,  1964,  is  empowered  to  initiate 
projects  of  its  own  motion  and  may  institute  and  direct  legal  research 
for  the  purpose  of  carrying  out  its  functions.  A  substantial  part  of  the 
programme  of  the  Commission  emanates  from  this  aspect  of  its  juris- 
diction and,  in  the  year  under  review,  included  the  following  matters. 

(a)  —  Completed  Projects 
(i)     The  Age  of  Majority  and  Related  Matters 

12.  The  Commission  initiated  a  study  concerning  the  desirability 
of  improving  certain  aspects  of  the  law  as  it  relates  to  young  persons  in 
this  province.  The  Commission's  Report  was  forwarded  to  the  Minister 
of  Justice  and  Attorney  General  on  May  12,  1969.  The  study  disclosed 
that  many  of  our  present  laws  affecting  young  persons  are  based  upon 
concepts  that  date  back  to  the  Middle  Ages.  Recommendations  designed 
to  bring  the  law  into  line  with  the  realities  of  modern  social  conditions 
were  accordingly  made. 
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13.  The  main  problem  considered  in  the  Commission's  Report  was 
whether  there  should  be  an  alteration  in  the  age  at  which  young  persons 
attain  their  majority  and  become  fully  capable  of  entering  into  binding 
contracts,  disposing  of  their  property,  representing  themselves  in  liti- 
gation, acquiring  separate  domicile,  and  otherwise  become  free  of  those 
incapacities  which  the  present  law  imposes  upon  persons  below  the  age 
of  majority.  In  Part  I  of  the  Report,  the  Commission  recommended 
that  the  age  of  majority  should  be  lowered  to  eighteen  years;  that  the 
moment  of  attaining  an  age  in  law  should  be  at  the  commencement  of 
the  day  which  is  the  relevant  anniversary  of  the  person's  day  of  birth; 
and  that  the  term  "minor"  is  preferable  to  the  term  "infant"  and  should 
be  used  wherever  possible. 

14.  The  Commission's  Report  considers  two  other  matters.  In 
Part  II,  the  law  of  contracts  as  it  applies  to  those  under  the  age  of 
majority  is  reviewed.  This  problem  obviously  is  not  eliminated  by  a 
reduction  in  the  age  of  majority  but  it  may  be  affected  significantly  by 
a  reduction.  Although  the  law  in  this  respect  has  some  shortcomings, 
the  Commission  made  no  recommendation  for  its  reform  at  the  present 
time  since  it  seemed  preferable  to  await  experience  with  the  new  legis- 
lation, if  enacted. 

15.  Part  III  is  concerned  with  the  ages  at  which  parental  respon- 
sibility for  maintenance  of  children  and  parental  control  over  children 
should  cease.  The  Commission  concluded  that  the  age  for  maintenance 
should  be  raised  to  eighteen,  and  accordingly  recommended  that  the 
following  statutes  be  amended  so  as  to  empower  the  courts  to  award 
maintenance  in  respect  of  children  who  are  sixteen  and  seventeen  and 
are  in  full-time  attendance  at  some  educational  institution: 

The  Deserted  Wives  and  Children's  Maintenance  Act, 

The  Children's  Maintenance  Act, 

The  Matrimonial  Causes  Act,  and 

The  Infants  Act. 

16.  In  respect  of  the  question  of  parental  control,  there  appears  to 
be,  at  present,  no  effective  legal  means  by  which  a  parent  can  control 
an  unruly  child  who  has  reached  his  sixteenth  birthday.  While  the 
general  age  limit  for  minors  with  respect  to  law  breaking  and  anti-social 
behaviour  was  considered  to  be  outside  the  scope  of  the  Commission's 
Report,  the  Commission  felt  it  necessary  to  make  a  recommendation 
concerning  parental  control,  and  recommended  that  section  19  (1)  (b) 
(viii)  of  The  Child  Welfare  Act,  1965  be  amended  so  that  Part  II  of  that 
statute  will  apply  to  a  boy  or  girl  actually  or  apparently  under  eighteen 
years  of  age  whose  parent  is  unable  to  control  him  or  her. 

17.  Twenty-eight  submissions  were  received  as  a  result  of  advertise- 
ments inviting  the  general  public  to  express  their  views  on  the  subject  of 
the  Report.  A  research  paper  on  the  topics  covered  in  the  Report  was 
done  by  Mrs.  Anna  Bacon  Stevenson.  The  Commission  wishes  to  ex- 
tend special  recognition  to  the  former  Counsel  to  the  Commission, 
Dr.  Richard  Gosse,  Q.C.,  for  his  invaluable  assistance  and  scholarship 
in  the  preparation  of  the  Report. 


(ii)    Status  of  Ado ped  Children 

18.  A  submission  was  made  to  the  Commission  that  certain  pro- 
visions of  The  Child  Welfare  Act,  1965  (S.O.  1965,  c.  14)  with  respect  to 
the  status  of  adopted  children  do  not  effectively  accomplish  the  pur- 
poses of  the  Act.  The  Commission  considered  the  problems  raised  and 
submitted  its  Report  to  the  Minister  of  Justice  and  Attorney  General 
on  June  3,  1969. 

19.  Section  82  (3)  provides  that  any  reference  to  "child",  "children" 
or  "issue"  in  a  will  or  other  document,  whether  made  before  or  after  the 
date  of  the  legislation,  should  be  deemed  to  include  an  adopted  child. 
It  was  pointed  out  in  the  Report  that  the  provisions  of  this  subsection 
would  apply  only  where  the  expressions  "child",  "children"  or  "issue" 
were  used  in  the  particular  document.  Hence,  where  some  other  words 
or  terms  are  used  with  an  intention  to  convey  the  same  meaning,  the 
subsection  would  not  apply,  and  an  adopted  child  could  therefore  not 
take  under  the  will  or  other  instrument. 

20.  In  the  opinion  of  the  Commission,  such  a  result  is  inconsistent 
with  the  scheme  of  The  Child  Welfare  Act,  1965 ,  which  is  to  give  to  the 
adopted  child  the  status  and  benefits  of  a  child  born  in  lawful  wedlock. 
The  Commission  recommended  that  section  82  (3)  of  The  Child  Welfare 
Act,  1965  be  amended  to  make  it  clear  that  any  reference  in  a  will  or 
other  document  to  kindred  or  a  group  or  class  of  kindred  of  any  person 
shall  be  deemed  to  include  an  adopted  child. 

(iii)  Report  on  Family  Law,  Part  I:  Torts 

21.  The  Annual  Report  1967  contained  a  detailed  description  of 
the  Commission's  Family  Law  Project.  The  sixth  volume  of  the  Study, 
released  to  the  public  in  January,  1969,  dealt  with  tort  liability  with 
respect  to  family  relations.  After  giving  careful  consideration  to  the 
relevant  working  papers,  Volume  VI  of  the  Study,  the  helpful  comments 
which  were  received  from  interested  persons,  and  after  further  research 
particularly  with  respect  to  third  party  liability  insurance,  the  Com- 
mission submitted  its  Report  on  Torts  to  the  Minister  of  Justice  and 
Attorney  General  on  November  4,  1969.  This  was  the  first  in  a  series 
of  reports  which  the  Commission  will  submit  arising  out  of  its  work  in 
the  Family  Law  Project. 

22.  The  Report  contains  four  Parts.  The  subject  of  Part  I  is 
intrafamily  tort  immunity.  The  Commission  deals  therein  with  the 
questions  of  interspousal  tort  immunity,  the  law  in  regard  to  parent-child 
immunity,  and  related  questions  arising  under  those  provisions  of  The 
Insurance  Act,  R.S.O.  1960,  c.  190,  that  exempt  motor  vehicle  accident 
insurers  from  liability  for  claims  by  passengers  who  are  the  spouse  or 
child  of  the  insured. 

23.  In  Part  I  the  Commission  made  the  following  recommendations: 

i.  (1)  Section  7  of  The  Married  Women  s  Property  Act  should 
be  repealed  insofar  as  it  restricts  husband  and  wife  from 
suing  one  another  in  tort. 
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(2)  Legislation  should  be  enacted  stating  that  husband  and 
wife  are  entitled  to  sue  one  another  in  tort. 

ii.  Section  2  (3)  of  The  Negligence  Act  should  be  repealed. 

iii.  Legislation  should  be  enacted  to  ensure  that  the  relationship  of 
parent  and  child  will  not  be  a  bar  to  the  bringing  of  proceedings. 

iv.   (1)    Section  212  (b)  (i)  of  The  Insurance  Act  should  be  repealed. 

(2)  Insurers  should  not  be  able,  by  endorsement  on  a  policy, 
to  exempt  themselves  from  liability  to  passengers  on  the 
basis  of  their  relationship  to  an  insured  person,  as  appears 
to  be  permissible  under  section  214  of  The  Insurance  Act. 

24.  In  Part  II,  the  law  concerning  the  responsibility  of  the  child 
for  damage  caused  by  him,  and  the  responsibility  of  his  parent  for  such 
damage,  is  reviewed.  Also  discussed  is  the  standard  of  care  owed  to 
children,  as  well  as  the  need  for  clarification  of  the  right  of  a  person  to 
bring  an  action  for  pre-natal  injuries. 

25.  No  recommendation  was  made  with  regard  to  the  responsibility 
of  a  child  for  damage  caused  by  him.  The  Commission's  view  is  that 
there  is  no  practical  alternative  to  the  existing  law.  Although  it  might 
clarify  the  law  if  some  minimum  age  for  tort  responsibility  were  specified, 
the  Commission  concluded  that  it  would  be  more  desirable  to  leave  this 
determination  to  the  court  in  each  case. 

26.  With  regard  to  the  responsibility  of  parents  for  damage  caused 
by  their  children,  the  Commission  decided  not  to  recommend  any  change 
in  the  existing  rules  of  common  law. 

27.  After  examining  the  question  of  pre-natal  injuries,  the  Com- 
mission recommended  that  legislation  be  enacted  so  as  to  entitle  a  person 
who  sustained  such  an  injury  to  recover  damages. 

28.  Part  III  of  the  Report  discusses  the  old  common  law  actions 
of  criminal  conversation,  enticement,  harbouring,  seduction,  loss  of 
consortium  and  loss  of  services,  and  recommends  their  abolition.  In 
addition,  a  recommendation  was  made  for  creation  of  a  statutory  right 
of  action  to  enable  family  members  to  recover  losses  resulting  from  non- 
fatal injury  to  a  family  member  caused  by  the  wrongful  conduct  of  a 
third  person. 

29.  The  Commission  would  again  like  to  record  its  recognition  of  the 
scholarly  assistance  of  Dr.  Richard  Gosse,  Q.C,  former  Counsel  to  the 
Commission,  in  the  preparation  of  this  Report. 

(iv)  Section  20  of  The  Mortgages  Act 

30.  The  Commission  considered  certain  problems  posed  by  the 
provisions  of  section  20  of  The  Mortgages  Act,  R.S.O.  1960,  c.  245, 
particularly  the  difficulties  of  the  mortgagor  who  wishes  to  pay  up  his 
arrears  and  is  met  with  a  refusal  by  the  mortgagee  to  state  the  amount 
of  the  arrears  and  to  accept  any  such  payment.  The  tender  may  be  made 
either  to  forestall  sale  or  the  commencement  of  an  action  by  the  mort- 
gagee, or  as  a  condition  precedent  to  an  application  to  have  an  action 
dismissed  or  proceedings  stayed  once  the  action  has  begun.  There  is 
nothing  in  the  section  to  compel  the  mortgagee  to  give  a  statement  of  the 
arrears. 
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31.  In  its  Report  to  the  Minister  of  Justice  and  Attorney  General, 
dated  March  12,  1970,  the  Commission  recommended  that  section  20 
be  amended  to  enable  the  mortgagor  to  procure  a  statement  of  arrears 
from  the  mortgagee,  and  included  a  draft  amendment  to  The  Mortgages 
Act. 

32.  The  Commission  also  considered  those  provisions  of  section  20 
(1)  (b)  that  require  the  mortgagor  to  pay  the  arrears  and  costs  prior  to 
making  an  application  to  the  court  to  have  an  action  by  the  mortgagee 
dismissed  or  stayed  as  the  case  may  be.  The  Commission  recommended 
that  section  20  (1)  (b)  be  amended  to  allow  the  mortgagor  to  apply  to 
the  court  for  relief  conditional  upon  payment  of  the  arrears  and  costs, 
and  further  recommended  that  the  application  of  the  mortgagor  must 
be  accompanied  by  payment  into  court  of  the  sum  of  $100  to  the  credit 
of  the  action  as  security  for  costs.  Mr.  McRuer  expressed  dissent  as  to 
the  requirement  for  security  for  costs.  The  Commission  further  recom- 
mended that  if  section  20  is  amended  as  proposed  in  its  Report,  then  an 
appropriate  change  should  be  made  to  the  Rules  of  Practice  of  the 
Supreme  Court  of  Ontario.  A  recommended  draft  rule  was  included  in 
the  Report,  as  well  as  a  recommended  draft  clause  to  be  added  to 
"Warning  to  Defendant"  in  Form  8  of  the  Rules  of  Practice. 

33.  The  Commission  wishes  to  express  its  thanks  to  the  Rules 
Committee  and  the  Senior  Master  for  their  assistance  in  this  matter. 

(v)    The  Protection  of  Privacy  in  Ontario 

34.  As  noted  in  the  last  Annual  Report,  the  preliminary  study  and 
Commission's  Report  on  this  topic  were  submitted  to  the  Attorney 
General  on  September  10,  1968.  Among  the  matters  dealt  with  therein 
was  the  relationship  between  the  computerized  data  bank  and  the 
protection  of  privacy.  The  federal  Departments  of  Communications 
and  Justice,  the  Information  Processing  Society  of  Canada,  and  Queen's 
University  will  jointly  sponsor  a  national  conference  entitled  "Com- 
puters: Privacy  and  Freedom  of  Information"  at  Queen's  University  on 
May  21-24,  1970.  Portions  of  the  Commission's  preliminary  study  and 
report  have  been  selected  and  circulated  by  the  sponsors  of  this  national 
conference  as  a  background  paper.  The  Chairman  of  the  Commission 
and  Counsel  to  the  Commission  will  attend  the  conference  as  represen- 
tatives of  the  Province  of  Ontario. 

(b)  —  Projects  in  Process 

(i)     Family  Law 

35.  The  Annual  Report  1967  contained  a  detailed  description  of 
the  Commission's  Family  Law  Project.  Reform  of  the  kind  and  on  the 
scale  considered  will  profoundly  affect  the  legal  relations  and  social  and 
economic  status  of  Ontario  residents,  and  therefore  demands  exhaustive 
and  detailed  study. 

36.  The  first  instalment  (Volumes  I-IV)  of  the  research  team's 
study  dealt  with  "Property  Subjects",  and  was  published  in  January, 
1968.  The  Report  on  this  aspect  of  the  Project  is  still  in  preparation 
and  will  deal  with  division  of  matrimonial  property  on  death,  divorce, 
separation,  and  in  certain  other  situations  that  may  occur  during  the 


12 

marriage;  the  rights  of  husband  and  wife  with  respect  to  the  matri- 
monial home;  dower;  curtesy;  the  nature  of  support  obligations  involving 
husband  and  wife  and  parent  and  child;  succession  by  illegitimate 
children;  intestate  succession;  and  a  revised  summary  procedure  for  the 
administration  of  small  estates. 

37.  The  second  instalment  (Volumes  V-VIII)  of  the  study  was 
published  in  January,  1969.  These  volumes  deal  with  the  law  governing 
solemnization  of  marriage;  torts  in  the  family  relations;  and  jurisdiction 
and  recognition  in  relation  to  divorce,  annulment  and  declaration  of 

status. 

38.  During  the  preparation  of  this  Report,  the  Commission's  Report 
on  Marriage,  based  upon  Volume  V  of  the  Family  Law  study  was 
presented  to  the  Minister  of  Justice  and  Attorney  General.  The  Com- 
mission has  recommended  many  changes  in  the  law  relating  to  the 
engagement  to  marry  and  the  solemnization  of  marriage  in  the  province. 
These  changes  are  designed  to  make  the  law  conform  to  modern  economic 
and  social  conditions,  to  eliminate  anachronisms,  and  to  effect  procedural 
changes  required  by  the  need  for  a  fair  and  rational  administration  of 
Ontario's  marriage  laws.  The  number  and  variety  of  recommendations 
precludes  their  detailed  treatment  here,  but  mention  should  be  made  of 
the  major  proposals.  With  regard  to  the  engagement  to  marry,  it  is 
recommended  that  legislation  be  enacted  to  provide  that  no  agreement 
or  promise  to  marry  shall  create  a  contract  or  other  consensual  relation 
between  the  parties,  and  that  no  action  for  breach  of  promise  shall  lie. 
The  Commission  has  recommended  that  the  minimum  age  for  solemniza- 
tion of  marriage  be  18  for  males  and  16  for  females,  and  the  age  of  free 
marriage,  i.e.,  without  parental  consent,  for  both  males  and  females 
should  be  18.  Recommendations  were  also  made  with  regard  to  the 
question  of  parental  consent  required  for  persons  under  18  but  over  the 
minimum  age.  Certain  procedural  matters  were  considered  in  relation 
to  the  solemnization  of  marriage,  and  various  changes  recommended. 

39.  The  Report  on  Volume  VI  (Torts)  has  been  presented  to  the 
Minister  of  Justice  and  Attorney  General,  and  a  description  of  the  recom- 
mendations contained  therein  may  be  found  in  this  Annual  Report  under 
the  heading  "Completed  Projects". 

40.  The  third  and  final  instalment  (Volumes  IX-XIII)  of  the  study 
by  the  research  team  was  published  in  August,  1969.  These  volumes 
deal  with  the  law  relating  to  children,  the  family  court  and  social  ser- 
vices, separation  and  divorce,  and  the  enforcement  of  support  obligations. 

41.  The  Commission  wishes,  once  again,  to  express  its  gratitude  to 
Professor  Ian  F.  G.  Baxter,  the  Director  of  the  Project,  and  to  the  many 
persons  who  were  associated  with  him  during  the  years  it  has  taken  to 
bring  this  monumental  work  to  its  completion.  Thousands  of  hours 
of  devoted  work  have  gone  into  the  preparation  of  these  thirteen  volumes, 
and  they  reflect  the  highest  credit  upon  all  those  persons  who  have 
assisted  in  their  preparation. 

(ii)    Law  of  Property  Project 

42.  The  Commission's  review  of  the  law  of  property  continued  in 
five  major  areas  during  the  current  year. 
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43.  The  research  supervisor  of  the  landlord  and  tenant  section, 
Professor  M.  R.  Gorsky,  has  continued  to  aid  the  Commission  in  its 
work  on  this  important  topic.  To  complement  its  interim  report  of 
December,  1968,  dealing  with  residential  tenancies,  the  Commission 
will  present  a  report  on  other  aspects  of  the  law  governing  the  relation 
of  landlord  and  tenant,  including  industrial  and  commercial  leases. 
The  Commission's  aim  is  to  recommend  changes  to  simplify,  consolidate 
and  codify  the  law  in  this  field. 

44.  At  the  Commission's  request,  Professor  D.  Mendes  da  Costa 
has  prepared  a  comprehensive  working  paper  on  the  basic  principles  of 
real  property  law.  The  Commission  expects  this  work  to  be  of  the 
highest  value  in  the  course  of  its  deliberations  on  reforms  required  for 
rationalization  and  simplification  of  the  basic  principles  governing  our 
land  law. 

45.  Professor  R.  C.  B.  Risk  continues  to  assist  the  Commission  in 
the  section  on  land  registration.  The  Commission  is  pleased  to  report 
that  the  work  in  this  area  of  the  law  of  property  project  is  well  advanced. 
The  report  to  the  Minister  is  now  in  course  of  preparation  and  barring 
unforeseen  difficulties  will  be  presented  in  1970.  Professor  R.  E.  Scane 
is  currently  aiding  us  in  our  study  of  The  Trustee  Act  and  associated 
statutes. 

46.  In  August,  1969,  Professor  A.  S.  Weinrib  was  appointed  to 
complete  the  work  begun  so  ably  by  the  late  Professor  J.  B.  Milner  on 
community  planning,  development  and  land  use  control. 

(iii)  The  Law  of  Evidence 

47.  The  Director  of  the  Law  of  Evidence  Project  is  Dr.  Alan  W. 
Mewett,  Faculty  of  Law,  University  of  Toronto,  and  the  research  team 
includes  Professor  J.  D.  Morton,  Q.C.,  Osgoode  Hall  Law  School  of 
York  University,  Professor  Bruce  C.  McDonald,  Faculty  of  Law, 
Queen's  University,  and  Professor  Stephen  Borins,  Osgoode  Hall  Law 
School  of  York  University.  Professor  R.  Graham  Murray,  Q.C.,  Faculty 
of  Law,  Dalhousie  University,  was  a  member  of  the  research  team  until 
June  30,  1969. 

48.  A  distinguished  consultative  committee  has  been  formed.  Its 
members  are  the  Honourable  G.  A.  Gale,  Chief  Justice  of  Ontario,  the 
Honourable  Campbell  Grant,  the  Honourable  John  W.  Brooke,  the 
Honourable  E.  Patrick  Hartt,  His  Honour  Judge  F.  C.  Hayes,  His 
Honour  Judge  J.  A.  Clare,  F.  W.  Callaghan,  Q.C.,  Assistant  Deputy 
Attorney  General,  P.  DeC.  Cory,  Q.C.,  Ross  G.  Gray,  Q.C.,  B.  J. 
MacKinnon,  Q.C.,  P.  B.  C.  Pepper,  Q.C.,  Julian  H.  Porter  and  J.  T. 
Weir,  Q.C. 

49.  Working  papers  have  been  received  on  Hearsay,  Previous 
Statements,  Privilege,  Res  Gestae  and  the  Privilege  Against  Self- 
incrimination  and  Compellability. 

50.  A  meeting  with  the  consultative  committee  was  held  on 
November  1,  1969,  at  which  the  first  three  working  papers  enumerated 
above  were  discussed. 
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(iv)  Occupiers'  Liability 

51.  This  project  was  placed  on  the  Commission's  programme  in 
June,  1969,  but  a  decision  was  taken  to  defer  work  on  the  project  for  a 
time,  and  await  the  report  on  this  subject  by  The  Institute  of  Law 
Research  and  Reform,  Province  of  Alberta. 

52.  Work  has  now  been  commenced  on  this  project,  and  A.  R.  A. 
Scace,  Esq.,  of  the  firm  of  McCarthy  &  McCarthy,  has  been  appointed 
to  make  a  preliminary  investigation  into  the  matter.  As  a  basis  for  his 
research,  he  is  studying  the  Report  of  The  Institute  of  Law  Research  and 
Reform,  Province  of  Alberta,  on  Occupiers'  Liability  which  was  pub- 
lished in  December,  1969. 

(v)    Compensation  for  Victims  of  Motor  Vehicle  Accidents 

53.  The  work  on  this  project  which  was  suspended  for  the  fiscal 
year  1968-69  was  resumed  on  April  1,  1969.  The  director  of  the  project 
is  Professor  J.  B.  Dunlop. 

54.  The  questions  associated  with  the  compensation  of  motor  vehicle 
accident  victims  are  complex  and  go  to  the  heart  of  relations  among  the 
law  of  negligence,  the  courts  and  the  insurance  industry.  In  view  of  the 
fact  that  in  1968  there  were  2,869,588  vehicles  of  all  types  on  the  roads 
of  Ontario,  of  which  2,237,298  were  passenger  vehicles,  the  matter 
cannot  be  unimportant  to  the  people  of  the  province. 

55.  The  Commission  is  considering  the  first  in  a  series  of  working 
papers  prepared  by  Professor  Dunlop  and  intends  with  his  assistance  to 
make  recommendations  concerning  the  resolution  of  the  problems 
connected  with  this  topic. 

(vi)  Section  16  of  The  Mortgages  Act 

56.  As  a  result  of  representations  made  to  it,  the  Commission 
has  initiated  a  study  of  section  16  of  The  Mortgages  Act,  R.S.O.  1960, 
c.  245.  Subsection  1  of  section  16  provides  that  where  a  mortgage  is 
to  last  for  longer  than  five  years,  at  any  time  after  five  years  the  mort- 
gagor can  offer  to  pay  the  principal  and  interest  then  due,  with  three 
months'  further  interest  in  lieu  of  notice,  and  that  no  further  interest  is 
thereafter  chargeable  or  recoverable.  Thus,  at  any  time  after  five  years 
the  mortgagor  may  escape  from  the  mortgage  contract.  Subsection  2 
of  section  16  exempts  mortgages  given  by  corporations  from  the  operation 
of  the  section. 

57.  The  Commission's  prime  concern  with  section  16  is  that  where 
an  incorporated  builder-developer,  in  order  to  finance  construction, 
has  given  a  mortgage  on  land  upon  which  he  intends  to  build  a  house  for 
later  sale,  a  private  purchaser  who  takes  an  assignment  of  the  builder- 
developer's  mortgage  is  apparently  barred  from  the  right  to  prepay 
after  five  years.  The  sole  reason  for  the  bar  is  that  the  original  mort- 
gagor, the  builder,  is  incorporated  and  not  unincorporated. 

58.  A  working  paper  dealing  with  all  aspects  of  section  16  is  being 
prepared  for  circulation  among  persons  and  companies  who  may  be 
interested  in  the  outcome  of  this  study.  Submissions  are  invited  from 
all  of  those  who  may  read  the  working  paper. 
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(vii)  Rmergency  Medical  Aid  and  Tort  Liability 

59.  As  a  result  of  representations  made  to  it,  the  Commission  has 
undertaken  a  study  of  the  tort  liability  of  persons  rendering  emergency 
medical  aid  to  members  of  the  public  who  have  suffered  injuries  in 
automobile  accidents  or  similar  circumstances.  The  principal  aim  of 
this  study  is  to  determine  whether  what  is  popularly  known  as  "Good 
Samaritan"  legislation  should  be  enacted  in  this  province,  and  to  establish 
limits  of  legal  liability  in  an  acceptable  range  of  factual  situations. 
Preliminary  bibliographic  and  organizational  work  has  been  completed 
and  submissions  are  being  sought  from  individuals  and  organizations 
who  may  be  interested  in  any  possible  recommended  changes  in  the  law. 

Liaison  with  other  Law  Reform  Agencies 

60.  As  in  previous  years,  our  association  with  other  law  reform 
agencies  has  been  persistent,  pleasant  and  productive.  We  were  delighted 
to  be  revisited  by  L.  C.  B.  Gower,  Esq.,  M.B.E.,  a  member  of  the  Law 
Commission  (England  and  Wales)  on  the  occasion  on  which  he  returned 
to  Toronto  to  receive  the  degree  of  Doctor  of  Laws  (Honoris  Causa) 
from  York  University.  We  were  also  greatly  honoured  with  visits  to 
our  Commission  by  Dr.  E.  J.  Edwards,  who  represents  the  Law  School 
of  the  University  of  Western  Australia  on  the  Law  Reform  Committee 
of  that  state;  Dr.  J.  F.  Northey,  Dean  of  the  School  of  Law,  University 
of  Auckland,  and  a  member  of  the  Public  and  Administrative  Law 
Reform  Committee  of  the  New  Zealand  Law  Revision  Commission;  and 
the  Honourable  E.  Davie  Fulton,  P.C.,  Q.C.,  recently  appointed  Chair- 
man of  the  Law  Reform  Commission  of  British  Columbia. 

61.  The  Annual  Meeting  of  the  Canadian  Bar  Association  in  the 
City  of  Ottawa  provided  the  Commission  with  an  opportunity  to  tender 
an  informal  reception  and  dinner  to  the  growing  number  of  persons 
directly  involved  in  law  reform  both  at  the  provincial  and  federal  levels 
of  government.  It  was  a  most  enjoyable  occasion  for  us  and  we  hope 
only  the  first  of  a  continuing  series  of  meetings  at  which  law  reform 
personnel  may  air  common  problems,  share  experiences  and  exchange 
useful  information  respecting  their  individual  programmes. 

We  are  pleased  to  note  that  the  agenda  for  the  Fourth  British 
Commonwealth  and  Empire  Law  Conference,  New  Delhi,  in  1971,  will 
provide  a  similar  opportunity  on  the  international  level. 

62.  This  year  we  have  been  pleased  to  observe  the  establishment  of 
the  Law  Reform  Commission  of  British  Columbia.  Our  pleasure  was 
somewhat  tempered  by  the  fact  that  our  Counsel,  Dr.  Richard  Gosse, 
Q.C,  was  persuaded  to  join  them  as  one  of  their  Commissioners.  Dr. 
Gosse  left  us  at  the  end  of  December,  1969  to  take  up  his  new  duties  in 
Vancouver.  The  Ontario  Commission  owes  much  to  Dr.  Gosse  for  his 
substantial  contribution  to  its  work  and  we  wish  him  and  his  new  col- 
leagues in  British  Columbia  every  success. 

63.  On  February  16,  1970  the  Minister  of  Justice  introduced  the 
long  awaited  bill  to  establish  the  Law  Reform  Commission  of  Canada  and 
stated  that  probably  the  first  five  years  of  the  work  of  the  Commission 
would  be  devoted  to  reform  of  the  criminal  law  and  the  law  of  evidence 
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in  criminal  cases.  We  were  particularly  pleased  to  note  that  section  13 
of  Bill  C-186  expressly  authorizes  the  Canada  Commission  to  undertake 
and  participate  in  joint  projects  with  law  reform  agencies  in  Canada  or 
elsewhere.  There  are  many  areas  where  the  closest  possible  association 
with  the  provincial  law  reform  agencies  is  desirable  and  necessary.  We 
note  with  satisfaction  that  the  same  view  prevails  with  our  federal 
colleagues  and  look  forward  to  working  with  them  in  close  co-operation. 

64.  We  have  been  privileged  in  the  past  year  to  establish  relations 
with  the  newly  created  Office  of  the  Ghana  Law  Reform  Commission 
and  the  Law  Commission  of  Trinidad  and  Tobago.  With  respect  to 
our  relations  with  the  latter  we  were  honoured  to  have  a  visit  from  the 
Honourable  G.  A.  Richards,  Q.C.,  the  former  Attorney  General  and  now 
Chairman  of  the  Commission. 

65.  The  Chairman  of  our  Commission  was  invited  during  the  course 
of  this  year  to  visit  with  groups,  including  members  of  the  government, 
in  both  Manitoba  and  Saskatchewan,  to  discuss  proposals  for  the  estab- 
lishment of  permanent  law  reform  agencies  in  these  two  provincial 
jurisdictions.  We  are  grateful  for  having  had  these  further  opportunities 
for  exchanging  views  on  law  reform  with  our  colleagues  in  sister  provinces. 

Liaison  with  the  Legal  Profession 

66.  One  of  the  projects  of  the  Commission  most  closely  involving 
the  legal  profession  is  the  section  of  the  Law  of  Property  Project  dealing 
with  reforms  in  the  system  of  land  registration.  At  meetings  held  in 
Ottawa,  London,  Niagara  Falls  and  Toronto,  we  discussed  with  members 
of  the  profession  specializing  in  conveyancing  certain  proposals  formu- 
lated by  our  research  consultant,  Professor  R.  C.  B.  Risk.  We  wish  to 
express  our  thanks  and  appreciation  to  these  members  of  the  profession 
for  their  attendance  on  these  occasions  and  for  their  valuable  comments. 

67.  We  continue  to  receive  from  the  practising  profession  a  steady 
flow  of  most  helpful  suggestions  concerning  topics  for  law  reform.  We 
welcome  this  assistance  and  wish  to  record  our  thanks  to  all  who  have 
written. 

Personnel 

68.  Reference  has  already  been  made  to  the  fact  that  Counsel  to 
the  Commission,  Dr.  Richard  Gosse,  Q.C.,  resigned  as  of  December  31, 
1969  to  accept  an  appointment  as  one  of  the  three  Commissioners  on  the 
Law  Reform  Commission  of  British  Columbia.  Through  the  most 
generous  co-operation  of  Dean  R.  S.  Mackay,  Faculty  of  Law,  Uni- 
versity of  Western  Ontario,  we  were  able  to  appoint  Professor  Edward  F. 
Ryan  of  that  faculty  as  an  immediate  replacement  for  Dr.  Gosse. 
Professor  Ryan  had  worked  with  the  Commission  previously  and  pre- 
pared the  working  paper  which  is  appended  to  the  Commission's  Report 
on  the  Protection  of  Privacy  in  Ontario.  We  welcome  him  to  an  even 
closer  association  with  the  work  of  the  Commission. 

69.  When  the  matter  of  the  review  of  Sunday  Observance  Legis- 
lation was  referred  to  the  Commission  by  the  Attorney  General,  it  was 
necessary   to   recruit   additional    personnel    to   deal   with    this   project. 
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Again,  and  on  very  short  notice,  the  Faculty  of  Law,  University  of 
Western  Ontario,  was  most  helpful  in  making  Professor  Ronald  G. 
At  key  available  to  us  as  Counsel  to  the  project.  We  are  grateful  to 
Professor  Atkey,  Dean  Mackay  and  the  University  for  their  public 
spirited  response  to  our  request  for  aid. 

Conclusion 

70.  The  Commission  conveys  its  thanks  to  Maureen  J.  Sabia  and 
Maurice  J.  Coombs,  our  diligent  and  competent  legal  research  officers, 
and  wish  to  congratulate  and  commend  the  latter  for  having  completed 
his  qualification  for  the  Bar  of  Ontario  during  the  year.  We  continue  to 
rely  heavily  upon  the  professional  law  teachers  of  this  province  for  the 
major  portion  of  our  research  activities.  We  thank  them  all  for  their 
devoted  and  scholarly  contribution  to  the  work  of  the  Commission. 

71.  We  are  happy  to  acknowledge  the  vital  role,  in  our  activities, 
played  by  the  Secretary  and  our  loyal  administrative  staff.  They  deserve 
and  have  our  special  thanks. 

72.  A  statement  of  the  full  complement  of  the  Commission  is 
contained  in  Appendix  B. 

73.  May  we  also,  Mr.  Attorney,  express  to  you  and  through  you 
to  the  Deputy  Attorney  General  and  to  the  service  personnel  of  the 
department  our  thanks  for  the  splendid  support  we  have  had  in  all 
phases  of  our  work. 

All  of  which  is  respectfully  submitted, 

H.  ALLAN  LEAL, 

Chairman. 

JAMES  C.  McRUER, 

Commissioner . 

RICHARD  A.  BELL, 

Commissioner. 

W.  GIBSON  GRAY, 

Commissioner. 

WILLIAM  R.  POOLE, 

Commissioner. 
April  20,  1970. 
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REPORTS  MADE  BY  THE  ONTARIO  LAW  REFORM  COMMISSION 


Title 


No.  1      The  Rule  Against 
Perpetuities 

No.  1A  Supplementary  Report 
on  the  Rule  Against 
Perpetuities 

No.  2      The  Wages  Act; 

Assignment  of  Wages 


No.  3      Personal  Property 
Security  Legislation 

No.  3A  Supplementary  Report 
on  Personal  Property 
Security  Legislation 

The  Evidence  Act;  Admissibi- 
lity of  Business  Records 


The  Mechanics'  Lien  Act 


Proposed  Extension  of  Guaran- 
tor's Liability  on  Construction 
Bonds 

The  Execution  Act:  Exemption 
of  Goods  from  Seizure 


The  Law  of  Condominium 


Basis  for  Compensation  on 
Expropriation 

The  Limitation  Period  for  Ac- 
tions under  The  Sandwich, 
Windsor  and  Amherstburg 
Railway  Act,  1930 

Annual  Report  1967 

Certain  Aspects  of  the  Proposed 
Divorce  Legislation  contained 
in  Bill  C-187  (Can.) 

The  Proposed  Adoption  in  On- 
tario of  the  Uniform  Wills  Act 

The  Protection  of  Privacy  in 
Ontario 


Date  of 
Report 

Recommendations 
Implemented  by 

February  1,  1965 

March  1,  1966 

The  Perpetuities  Act,  1966, 
Stat,  of  Ont.  1966,  c.  113 

March  3,  1965 

The     Wages     Amendment 
Act,    1968,    Stat,    of    Ont. 
1968,  c.  142 

March  28,  1965 

May  18,  1966 

The  Personal  Property 
Security  Act,  1967,  Stat,  of 
Ont.  1967,  c.  72 

February  16,  1966 


February  22,  1966 


Supplementary  Report  on  The         May  26,  1967 
Mechanics'  Lien  Act 


May  30,  1966 

December  9,  1966 

March  6,  1967 

September  21,  1967 
January  8,  1968 

January  15,  1968 
January  19,  1968 

February  5,  1968 
September  10,  1968 


The  Evidence  Amendment 
Act,  1966,  Stat,  of  Ont. 
1966,  c.  51,  s.  1 


The  Mechanics'  Lien  Act, 
1968-69,  Stat,  of  Ont. 
1968-69,  c.  65 


The  Execution  Amendment 
Act,  1967,  Stat,  of  Ont. 
1967,  c.  27 

The  Condominium  Act, 
1967,  Stat,  of  Ont.  1967, 
c.  13 

The  Expropriations  Act, 
1968-69 

The  Sandwich,  Windsor 
and  Amherstburg  Railway 
Amendment  Act,  1968, 
Stat,  of  Ont.  1968,  c.  120 


The  Divorce  Act,  Stat,  of 
Can.  1967-68,  c.  24,  s.  26 
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Title 


The  Insurance  Act,  R.S.O.  I960, 
c.  190,  s.  183,  as  amended  Stat. 
of  Ont.  1961-62,  c.  63,  s.  4  (com- 
mutation) 

Trade  Sale  of  New  Houses  and 
the  Doctrine  of  Caveat  Emptor 

Interim  Report  on  Landlord 
and  Tenant  Law  Applicable  to 
Residential  Tenancies 

Limitation  of  Actions 

Annual  Report  1968 

The  Age  of  Majority  and 
Related  Matters 

Status  of  Adopted  Children 

Report  on  Family  Law: 
Part  I  —  Torts 

Report  on  section  20  of  The 
Mortgages  Act 

Report  on  Family  Law: 
Part  II  —  Marriage 


Date  of 
Report 


October  3,  1968 

October  4,  1968 
December  10,  1968 

February  3,  1969 
April  7,  1969 
May  12,  1969 

June  3,  1969 
November  4,  1969 

March  12,  1970 

April  6,  1970 


Recommendations 
Implemented  by 


The  Landlord  and  Tenant 
Amendment  Act,  1968-69, 
Stat,  of  Ont.  1968-69,  c.  58 


APPENDIX  B 


COMPLEMENT  OF  ONTARIO  LAW  REFORM  COMMISSION 


Chairman 

Vice-Chairman 

Commissioners 

Counsel 

Secretary 

Legal  Research  Officers 

Secretary  to  Chairman 
Secretary  to  Vice-Chairman 
Secretary  to  Counsel 
Project  Secretary 
Receptionist 


H.  Allan  Leal,  Q.C.,  LL.M.,  LL.D. 

Honourable  James  C.  McRuer,  S.M.,  LL.D. 

Honourable  Richard  A.  Bell,  P.C.,  Q.C. 
\\  .  Gibson  Gray,  Q.C. 
William  R.  Poole,  Q.C. 

E.  F.  Ryan,  LL.B.,  LL.M. 

Miss  A.  F.  Chute 

Maurice  J.  Coombs,  B.Sc,  LL.B. 
Maureen  J.  Sabia,  B.A.,  LL.B. 

Mrs.  S.  Hlynka 

Miss  H.  Chu 

Mrs.  A.  E.  Harrower 

Mrs.  P.  A.  Black 
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